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EXECUTIVE  SUMMARY 


Today,  there  is  a  general  consensus  in  Montana  that  sin- 
cere and  resonable  efforts  should  be  made  to  ensure  that 
government  regulation  is  effective  and  is  discharged  in  a 
responsible  and  consistent  manner.   This  will  require  a 
new  sense  of  cooperation  and  common  purpose  between  the  public 
and  private  sector. 

This  paper  is  intended  to  provide  an  overview  of  some  of 
the  major  issues  surrounding  environmental  regulations  in 
Montana,  with  emphasis  on  the  Major  Facility  Siting  Act  (MFSA), 
and  Montana  Environmental  Policy  Act  (MEPA).   Time  has  not 
permitted  an  indepth  review  of  specific  standards,  but  instead 
we  have  attempted  to  bring  an  objective,  common  sense  approach 
bear  on  the  major  policy  and  administrative  issues.   With  con- 
tinued cooperation  among  the  interested  parties,  the  following 
suggestions  may  result  in  a  more  realistic  approach  to  regulation 
on  the  part  of  government,  greater  awareness  of  the  permitting 
process  on  the  part  of  industry,  and  mutual  recognition  of  the 
common  goals  and  aspirations  shared  by  each. 

Major  Facility  Siting  Act 

The  MFSA  was  enacted  in  1973,  and  initially  regulated  only 
the  production  of  electricity  and  synthetic  fuels.   In  1975,  the 
act  was  amended  to  include  any  facility  (utility  or  non-utility) 
"utilizing,  refining,  or  converting  500,000  tons  of  coal  per 
year  or  more".   The  MFSA  attempts  to  ensure  that  energy  con- 
version facilities  produce  "minimal  adverse  impacts"  on  the 
people  and  environment  of  Montana.   The  law  requires  that 
the  state  issue  a  "certificate  of  environmental  compatibility 
and  public  need"  prior  to  the  construction  of  covered  facili- 
ties.  Although  the  1979  Legislature  made  many  improvements 
to  the  act  (see  page  5),  the  following  principal  recommenda- 
tions will  further  streamline  the  administrative  processes 
and  clarify  the  remaining  ambiguities.   It  is  to  the  benefit 
of  both  industry  and  government  to  have  clear  and  specific 
laws  and  regulations  in  order  to  avoid  third  party  litigation. 

*  Tne  definitions  of  "facility"  and  "utility"  are  all 
inclusive,  and  do  not  clearly  identify  a  "non-utility". 

These  definitions  should  be  clarified,  or  facilities  providing 
"market"  outputs  be  specifically  identified  as  excluded  from 
the  "need"  analysis  requirements. 

*  The  applicant  should  be  required  to  first  file  the  "in- 
tent to  apply",  which  would  begin  Phase  I  and  only  contain  the 
applicant's  data  regarding  "need". 

*  It  appears  that  the  air  and  water  quality  functions  of 
the  Montana  Department  of  Health  and  Environmental  Sciences 
(DHES)  will  be  moved  to  the  Montana  Department  of  Natural 
Resources  and  Conservation  (DNRC).   This  will  clarify  the 
ambiguities  regarding  air  and  water  quality  in  the  law. 

*  The  "need"  provision  should  not  apply  to  facilities 
producing  commodities  which  go  directly  into  the  private  mar- 
ket system.   It  should  apply  only  to  facilities  producing 


electric  power  or  synthetic  pipeline  &as  to  be  mixed  with 
natural  gas,  for  direct  public  consumption  in  Montana. 

*  Since  public  "need"  is  ambiguous,  "use"  is  a  more  ap- 
propriate term.   "Use'  must  be  defined  on  the  basis  of  how 
much  power  will  be  used,  not  how  much  power  is  needed  in  a 
theoretical  sense. 

*  The  state  should  investigate  the  value  of  conducting 
an  "avoidance  area'  site  screening  process  in  advance  of  fa- 
cility siting  applications.  This  process  might  increase  the 
predictability  of  the  review  process,  reduce  the  uncertainty 
facing  the  applicant,  and  reduce  the  review  time  and  costs. 

Montana  Environmental  Policy  Act  and 

Environmental  Impact  Statement  Process 

The  MEPA  was  enacted  by  the  1971  Legislature,  and  expli- 
citly modeled  after  the  1969  National  Environmental  Policy 
Act.   MEPA  established  a  state  policy  for  the  environment  and 
directed  state  agencies  to  incorporate  environmental  values 
into  their  decision-making  processes.   An  environmental  impact 
statement  (EIS)  process  was  instituted  to  evaluate  "major 
actions  of  state  government  significantly  affecting  the 
quality  of  the  human  environment". 

Federal  courts  have  interpreted  the  national  law  as  re- 
quiring that  MEPA  criteria  be  considered,  along  with  the  more 
specific  criteria  in  the  permit  granting  statutes,  when  agen- 
cies make  decisions.   In  Montana,  MEPA  has  been  construed 
more  narrowly,  and  is  primarily  procedural  in  practice.   The 
state  government  and  industry  generally  support  this  interpre- 
tation.  The  following  recommendations  will  tend  to  make  the 
EIS  process  more  useful  as  a  decision-making  tool. 

*  MEPA  should  require  that  when  adverse  impacts  are 
identified,  mitigative  measures  are  adopted  and  enforced. 

*  The  state  and  potential  applicant  should  communicate 
openly  and  early  in  the  pre-appl ication  process  to  ensure  that 
initial  applications  are  complete. 

*  A  pre-EIS  scoping  process  should  be  required  to  receive 
public  input  and  identify  major  issues. 

*  Study  times  under  all  permit  granting  statutes  should' 
be  made  flexible  to  allow  for  case-by-case  negotiations.   All 
permit  granting  statutes  should  contain  explicit  provisions 
for  writing  EIS's  under  MEPA. 

*  The  draft  and  final  EIS's  should  contain  all  proposed 
mitigative  measures  and  the  draft  EIS  should  contain  the  agency's 
"tentative"  decision. 

Additional  Considerations 

*  The  state  must  ensure  that  its  representatives  and  em- 
ployees carry  out  their  functions  in  a  spirit  of  cooperation 
with  the  private  sector  and  objectively  administer  state  laws 
and  regulations. 

*  The  state  should  adopt  a  "grandfather  clause"  concept 


wherein  facilities,  once  adopting  a  compliance  schedule  toward 
meeting  environmental  regulations,  would  be  exempt  from  new  re- 
lated regulations  for  a  specified  period  of  time. 

*  Governor  Schwinden  and  the  legislature  have  recommended 
a  major  step  toward  needed  consolidation  of  resource  management 
and  environmental  regulation  programs.   Logical  extensions  of 
these  initiatives  should  be  investigated. 

*  Although  citizen  participation  is  necessary  to  our 
democratic  form  of  government  a  consensus  has  emerged  that  the 
Citizen  Board  process  could  be  improved.   Some  suggestions  are 
to  have  all  boards  perform  only  an  appellate  review  function, 
do  away  with  the  boards  and  give  final  permit  granting  decision 
power  to  the  department  director,  or  organize  a  single  board 
comprised  of  several  agency  directors.   A  combination  of  these 
changes  might  improve  administrative  efficiency  and  return 
political  accountability  to  the  decision  process. 
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INTRODUCTION 

Today,  there  is  a  qeneral  consensus  in  Montana  that  sincere 
and  reasonable  efforts  should  be  made  to  ensure  that  government 
regulation  is  effective  and  is  discharged  in  a  responsible  and 
consistent  manner.   Over  the  past  decade,  the  public  has  consis- 
tently reaffirmed  its  demand  for  strong  environmental  laws  and 
industry  has  acknowledged  its  environmental  responsibilities. 
Renewed  interest  in  economic  growth  and  development,  however, 
coupled  with  recent  plant  shutdowns  and  continued  declines 
in  real  purchasing  power,  have  led  to  a  major  public  debate 
over  the  relationship  between  state  government  and  the 
regulated  natural  resource  industries.   This  situation  is 
neither  unique  to  Montana,  nor  unexpected. 

For  the  foreseeable  future,  resource  extractive  and  pro- 
cessing industries  will  continue  to  be  the  maior  thrust  of 
economic  development  and  industrialization  in  Montana.   It  is 
precisely  these  types  of  developments  which  require  substantive 
state  review  under  the  environmental  protection  laws  mandated 
by  our  legislature.   Although  these  statutes  and  procedures 
may  be  considered  strict,  the  people  of  Montana  have  considered 
them  necessary  to  protect  our  environmental  resources  and 
preserve  our  high  quality  of  life. 

The  recent  debate  over  regulation  has  focussed  as  much  on 
process,  image,  and  attitude  as  on  the  standards  themselves. 


Industry  reportedly  perceives  Montana  as  havinq  a  very  poor 
attitude  toward  economic  development,  and  claims  that  the 
state  takes  an  adversarial  position  toward  development  initia- 
tives.  Statistical  analyses  provided  by  New  York  investment 
bankers  consistently  rate  our  Public  Service  Commission  at  or 
near  the  bottom  among  the  fifty  states  in  terms  of  the  earninqs 
it  allows  the  regulated  utilities.   A  recent  publication  of  Chase 
Econometrics,  Inc.  rated  Montana's  congressional  delegation  as 
"Moderately  Anti-Business",  one  of  the  thirteen  states  to  share 
that  designation.   A  recent  survey  of  natural  resource  firms 
operating  in  Montana,  conducted  by  the  Bureau  of  Business  and 
Economic  Research  at  the  University  of  Montana,  indicated  that 
the  most  often  mentioned  difficulties  with  state  regulation  were 
unnecessary  and  excessive  time  delays  in  the  permitting  process, 
and  inflexible  and  inconsistent  administration  of  the  statutes. 
More  than  two-thirds  of  the  respondents  reportedly  believed  that 
state  regulation  is  a  hindrance  to  economic  growth. 

Consistency,  delay,  and  attitude  are  key  words  in  this 
public  debate.   Environmental  laws  and  regulations  are  new  to 
the  nation  and  to  the  state,  and  will  continue  to  evolve  and  be 
refined.   Certainly,  changing  standards  should  be  examined  care- 
fully when  they  may  result  in  costly  changes  to  existinq  facili- 
ties.  Delays  in  processing  applications  partly  are  a  result  of  the 
newness  of  our  laws,  but  also  reflect  a  fundamental  diffprenco  in 


perception  between  the  public  and  private  sectors;   in  business, 
time  means  money,  and  delays  mean  increasinq  costs.   Private 
investments  are  analyzed  in  terms  of  financial  risk  and  return. 
Delays  increase  cost  and  reduce  return  on  investment,  and  the 
uncertainty  and  inconsistency  in  the  permittinq  process  increase 
the  perceived  risk  of  the  initia]  investment.   In  the  public 
sector,  time  spent  in  the  review  of  development  proposals  is 
seen  as  reducinq  the  liklihood  of  public  costs. 

Testimony  received  at  the  December  meetinq  of  the  Montana 
Leqislature ' s  Subcommittee  on  Economic  Problems  hiqhliqhted 
these  concerns.   Ralph  Cox  and  James  Marvin  of  the  Anaconda 
Company  emphasized  the  overridinq  importance  of  stabilitv  and 
consistency  in  leqislation  and  in  requlation,  and  the  need  for 
reasoned,  realistic  and  understandable  requlation.   These  ob- 
jectives certainly  are  desirable,  but  they  only  can  be  achieved 
throuqh  a  new  sense  of  cooperation  and  common  purpose  between 
the  private  and  public  sectors.   It  is  in  the  common  interest 
to  achieve  current  and  future  economic  well  heinq  while  main- 
taininq  the  inteqrity  of  our  environment.   This  perception  is 
more  than  merely  a  laudable  qoal,  it  is  a  new  order  of  cultural 
awareness  that,  if  attained,  will  be  a  milestone  in  social  and 
economic  proqress. 

This  paper  is  intended  to  provide  an  overview  of  some  of  the 
major  issues  surroundinq  qovernment  environmental  requlation  in 


Montana,  with  emphasis  on  the  Major  Facility  Sitinq  Act  (MFSA) 
the  Montana  Environmental  Policy  Act  (MF.PA),  and  administrative 
problems  common  to  these  and  other  statutes.   Time  has  not 
permitted  definitive  leqal  anH  functional  analyses,  nor  has  it 
allowed  for  an  in-depth  review  of  specific  environmental  and 
health  standards. 

This  project  was  approached  throuqh  research  of  the  leqis- 
lative  history  and  backqround  of  the  relevant  statutes,  review 
of  the  few  available  analyses  of  the  issues,  and   interviews 
with  many  individuals  in  and  out  of  qovernment  who  have  been 
actively  involved  in  the  laws  and  their  implementation.   We 
have  attempted  to  be  objective  with  the  issues,  and  to  present 
them  in  a  clear  and  non-technical  fashion.   With  continued 
cooperation  amonq  the  interested  parties,  this  process  may 
result  in  a  more  useful  and  balanced  approach  to  requlation  on 
the  part  of  qovernment,  qreater  awareness  of  and  interest  in 
makinq  the  permittinq  processes  work  more  effectively  on  the 
part  of  industry,  and  a  recoqnition  of  the  importance  of  the 
common  qoals  and  aspirations  shared  by  each. 

MONTANA  MAJOR  FACILITY  SITING  ACT 

The  Major  Facility  Sitinq  Act  (MFSA)  was  enacted  in  1973,  and 
oriqinally  was  known  as  the  Utility  Sitinq  Act.   It  initially 


was  enacted  to  requlate  the  larqe  scale  production  of  elec- 
tricity and  synthetic  fuels,  in  order  to  mitiqate  the  adverse 
environmental  impacts  of  major  power  plants.   The  act  wa;; 
amended  substantially  in  1975  to  include  under  its  review 
process  all  larqe  conversion  facilities  and  any  facility 
"utilizinq,  refininq,  or  convertinq  500,000  tons  of  coal 
per  year  or  more" ( 75-20-104  MCA).   The  act  now  applies  to 
utility  and  non-utility  coal  conversion  plants. 

The  MFSA  is  intended  to"ensure  that  the  location,  con- 
struction and  operation  of  power  and  enerqy  conversion  fcicili- 
ies  will  produce  minimal  adverse  effects  on  the  environment 
and  upon  the  citizens  of  the  state"  (75-20-102(2)  MCA).   In 
order  to  accomplish  this  qoal ,  the  law  requires  that  the  state 
issue  a  "certificate  of  environmental  compatibility  and  public 
need"  ( 75-20-102 ( 2 )MCA)  prior  to  the  construction  of  any  power 
or  enerqy  conversion  facilities  in  the  state. 

The  1979  leqislative  session  enacted  the  followinq  major 
chanqes  in  the  administrative  and  decision-makinq  procedures  of 
the  act: 

(1)  The  application  for  certification  is  filed  jointly 
with  the  Montana  Department  of  Natural  Resources  and  Conserva- 
tion(DNRC)  and  the  Montana  Department  of  Health  and  Environmen- 
tal Sciences(OHES) . 

(2)  At  the  applicant's  request  a  joint  hearinq  may  be  held 
before  the  two  respective  Cit.  izon  Boards. 
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(3)  Applicant  fees  for  the  review  process  are  no  lonqer 
fixer!,  and  instead  are  based  upon  estimated  studv  costs, 

up  to  a  set  maximum. 

(4)  The  DNRC's  report  muct  be  completed  within  twenty- 
two  months  of  receipt  of  the  complete  application,  two  months 
less  than  previously. 

(5)  The  DHPS  must  make  its  recommendation  on  certifi- 
cation for  compliance  with  air  and  water  qualitv  laws  to 
its  Board  within  twelve  months  of  receipt  of  application; 
this  Board  has  up  to  an  additional  six  months  to  render  its 
decision . 

(6)  Nine  months  has  been  set  as  the  maximum  lenqth  of 
time  for  the  hearinq  before  the  Board  of  Natural  Resources 
(BNR);the  BNR  must  make  its  decision  within  sixty  days  aft^r 
receipt  of  the  Hearinq  Examiner's  recommendation. 

(7)  The  hearinq  is  no  lonqer  conducted  solely  under 
the  contested  case  provisions  of  the  Administrative  Proced- 
ures Act,  but  now  is  qoverned  by  rules  adopted  by  the  BNR 
and  the  Montana  Rules  of  Evidence. 

(8)  The  hearinq  process  now  contains  specific  criteria 
for  conductinq  the  hearinq,  and  provides  a  loqical  framework 
for  "parties"  to  express  their  concerns. 

Diaqram  1  illustrates  the  Application  and  Certification 
Process.   Assuminq  that  the  initial  application  is  complete 
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and  accepted,  that  the  maximum  time  frames  allowed  are  taken, 
and  that  the  BNR  takes  two  months  to  render  a  decision  after 
the  recommendation  of  the  Hearings  Examiner,  the  process  will 
take  three  years  from  the  filing  date  of  the  application  to 
the  time  the  BNR's  decision  is  made.   Any  court  challenges 
to  the  BNR's  decision  will  stretch  out  the  time  frame,  as 
will  a  department  decision  that  an  initial  application  is 
incomplete.   Since  both  these  events  are  likely,  it  is  fair 
to  assume  that  the  certification  process,  under  the  present 
statute,  could  take  roughly  four  to  five  years.   At  an  annual 
rate  of  inflation  of  ten  percent  a  four  year  review  process 
would  increase  the  original  cost  of  a  facility  forty-six 
percent  or,  for  example,  from  $500  million  to  $730  million. 
This  cost  would  balloon  to  $805  million  if  a  fifth  year  were 
required . 

Streamlining 

Specific  and  unambiguous  laws  and  regulations  will  mini- 
mize the  possibility  of  third  party  litigation  following  the 
permitting  process.  Notwithstanding  improvements  made  by  the 
1979  legislature,  many  parties  to  the  siting  process  beliovo 
that  much  still  can  be  done  to  expedite  state  review  of  pro- 
posed energy  facilities.  The  ever  present  threat  of  federal 
preemption  underscores  the  urgency  of  streamlining.   Essentially, 


all  the  followinq  issues  discussed  can,  when  resolved,  lead 
to  more  efficient  and  rational  decis ion-makinq .   The  throe 
areas  most  specific  to  streamlininq  the  process  are: 

1)  Procedures 

2)  Criteria    and    Decision-Makinq 

3)  Joint    Review 

The  twenty-two  month  review  period  can  be  shortened  if 
the  review  process  is  divided  into  two  staqes:   Phase  I, 
where  the  "need"  and  "cost-effective"  determinations  are 
made,  and  Phase  II,  the  environmental  compatibility  assess- 
ment.  The  utility  contemplatinq  an  application  would  be  re- 
quired to  file  the  "intent  to  applv"  at  least  six  months  be- 
fore the  final  application.   If  the  utility  were  to  incor- 
porate this  Phase  I  application  into  its  routine  plannino  pro- 
cess, there  would  be  no  net  increase  in  review  time.   This 
Phase  I  application  would  include  only  enounh  data  to  allow 
the  reviewinq  aqency  to  decide  upon  need.   If  the  aqency  aqrees 
with  the  applicant's  need  determination  and  decides  that  the 
the  plant  represents  the  most  cost  effective  technoloqy,  the 
Phase  II  application  would  be  submitted,  and  the  ensuinq  study 
time  consequently  would  be  reduced  somewhat,  to  say,  fifteen  or 
eighteen  months.   If  the  Phase  I  application  is  rejected  the 
application  and  study  process  would  end. 

Communication  between  the  applicant  and  state  bequn  with 
the  Phase  I  application  will  s iqnif icantl v  increase  the  proba- 
bility that  the  Phase  II  application  will  be  complete.   Rejection 


of  a  Phase  II  application  would  result  in  at  least  a  six 
month  up-front  delay. 

The  extra  time  gained  would  allow  the  state,  the  appli- 
cant, and  the  affected  public  to  complete  an  impact  statement 
scoping  process.  This  process  would  permit  a  review  of  the 
various  issues  and  decision  criteria  to  determine  which  are 
more,  and  which  less,  important  prior  to  the  preparation  of 
the  impact  statement.  This  process  is  discussed  more  fully 
later. 

An  interestinq  suggestion  for  a  slightly  different  review 
process  has  been  made  by  Mr.  Gerald  Mueller  of  the  Governor's 
Office.   He  feels  that  the  issues  surrounding  facility  sitinq 
are  either  policv  or  technical  in  nature.   There  are  three  poli- 
cy issues;   need,  least-cost  technology,  and  plant  location. 
These  three  issues  should,  he  suggests,  be  resolved  durinq  the 
Phase  I  application  and  review  process.   After  this  process  the 
applicant  would  formally  design  the  plant  and  submit  the  Phase  TI 
application.   The  Phase  II  review  would  only  cover  the  environ- 
mental compatibil itv  of  a  specific  plant  design  for  a  specific 
site. 

The  July,  1978  administrative  rules  implementinq  the  MFSA 
are  quite  detailed  and  lenqthy.   One  area  which  may  benefit 
from  streamlininq  is  the  four  page  section  on  requirements 
for  alternative  site  information.   It  appears  that  this  is 
unnecessarily  lenqthy  and  cumbersome.   This  may  be  because  the 
statute  itself  is  vaque  concernina  the  role  of  alternative 
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site  criteria  in  the  decision-makinq  process.   The  statute 
and  rules  can  be  made  clearer  bv  limitinq  the  alternative 
site  analysis  for  utilities  to  only  one  or  two  alternative 
locations  and  omittinq  sites  outside  the  state.   Finally, 
in  the  event  that  a  utility  applicant's  site  selection  pro- 
cess is  explicit  and  involves  the  public,  as  in  the  Resource 
89  project,  the  state  should  have  the  flexibility  to  omit 
the  alternative  site  criteria  from  its  review  process.   This 
would  require  that  the  state  and  utility  fully  cooperate 
in  the  sitinq  process  from  the  beqinninq. 

The  alternative  site  analysis  raises  a  perplexinq  prob- 
lem when  applied  to  non-utilitv  applicants  with  private 
sector  outputs.   Certainly,  these  plants  are  sited  larqely 
on  the  basis  of  economics.   The  information  upon  which  these 
economic  decisions  are  made  is  larqely  proprietary,  so  the 
state  has  only  limited  access  to  why  the  proposed  location 
is  optimal  for  the  applicant.   However,  the  state  does  have 
a  valid  responsibility  in  tryinq  to  minimize  environmental 
and  socio-economic  costs  resultinq  from  the  facility.   Clear- 
ly, the  non-utility  applicant  should  be  treated  differently 
durinq  the  alternative  site  analysis.   This  particular  prob- 
lem should  be  addressed  durinq  the  proposed  study  by  the  in- 
terim study  committee  recommended  by  Senator  Steve  Brown  in 
Senate  Joint  resolution  14  presently  before  the  legislature. 

Several  substantive  procedural  problems  were  re<;olved 
by  the  197°>  legislature,  includinq  clarifyinq  the  Hearing 
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Examiner's  role  with  respect  to  prehearinq  conferences  and 
orders  and  the  stipulation  that  only  "active"  parties  could 
brinq  a  court  challenqe  to  the  Board's  decision.   A  problem 
area  still  remains  in  the  decis ion-makinq  process  with  re- 
spect to  evaluation  and  weiqhtinq  of  the  various  criteria 
mentioned  in  the  laws.   Presently,  Sections  75-20-301  and 
75-20-503,  MCA  refer  to  criteria  to  be  considered  when  ru- 
linq  on  an  application.   The  DNRC  and  BNR  also  are  qiven 
authority  to  "add  by  rule"  to  the  existinq  "laundry  list" 
of  environmental  factors  (75-20-503,  MCA).   Further,  the 
Board  may  consider  "any  other  factors  that  it  considers 
relevant" (75-20-201( 3) (e) , MCA)  in  determininq  "public  in- 
terest, convenience  and  necessity".   A  survey  of  the  admin- 
istrative problems  this  poses  follows. 

The  balancinq  decision  presently  required  of  DNRC  is  so 
complex  that  it  invites  disbelief.   The  Act,  as  it  now 
stands,  invites  unbridled  administrative  discretion  be- 
cause if  its  absense  of  quidance  with  respect  to  rankinq 
the  many  considerations.   The  recommendation  of  the 
American  Bar  Association  study  qroup  should  be  followed: 
the  sitinq  aqency  "should  be  quided  by  leqislative  cri- 
teria in  reachinq  its  balancinq  decision.   These  criteria 
should  define  the  public  interest,  and  identify  the  values 
to  be  considered  and  their  relative  priority ."* * ' 

In  our  judqment,  the  suqqestions  above  will  help  further 

streamline  the  process.   Requirinq  "notice  of  intent"  and  res- 

olvinq  need  issues  may  shorten  the  environmental  review  process 

from  twenty-two  to  eiqhteen  or  fifteen  months.   The  application 

review  itself  probably  could  be  completed  in  two  months  instead 

of  three,  and  the  BNR  hearinq  could  be  done  in  six  instead  of 

nine  months.   It  should  be  reiterated  that  the  consequent  eiqht 
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to  ten  month  time  saving  is  absolutely  dependent  upon  the 
applicant's  cooperation  in  the  process  six  months  early  and 
commun icatinq  fully  with  the  aqency  concerning  application 
requirements.   We  urqe  the  interim  studv  committee  mentioned 
above  to  carefully  consider  measures  which  may  shorten  the 
review  process  while  maintaininq  the  inteqrity  of  the  act. 

Jurisdictional  Disputes 

Today,  there  is  little  formal  cooperation  between  states 
and  the  federal  qovernment  in  reviewinq  utililties'  applica- 
tions for  energy  facilities.   Further,  therp  are  jurisdict- 
ional disputes  when  the  Bonneville  Power  Administration  qets 
involved  in  planning  and  ownership  of  a  utility  system.   Most 
important,  the  recentlv  passed  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  mandates  substantial  reqional 
planninq,  the  jurisdictional  impacts  of  which  are  at  this  time 
unknown.   Notwi thstand inq  these  actual  and  potential  conflicts 
there  is  an  obvious  and  immediate  need  to  eliminate  overlap 
in  the  preparation  of  qovernment  reviews  and  impact  statements. 
At  a  minimum,  environmental  assessments  and  need- for-power  re- 
views should  be  consolidated  and  done  jointly  with  the  rele- 
vant federal  aqency.   Currently,  the  DNRC  and  the  U.S.  Forest 
Service  and  Bureau  of  Land  Manaqement  have  agreements  to  work 
jointly  on  projects  involvinq  federally  manaqed  lands.   DNRC 
is  interested  in  qettinq  a  similar  cooperative  aqreement  with 
Bonneville  Power  Administration  when  it  is  involved  in  an 
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application.   Resolution  of  this  issue  may  be  forced  by 
the  passage  of  the  above  mentioned  bill.   The  lonq  standing 
disaqreement  over  the  respective  roles  of  the  DHES  and  the 
DNRC  has  not  yet  been  resolved.   Section  75-20216(3),  MCA 
states  that  the  Bo^rd  of  Health  &  Environmental  Sciences 
(BHES)  decision  on  all  matters  of  air  and  water  qualitv  is 
"conclusive"  but  that  the  BNR  "retains  authority"  to  deter- 
mine "that  the  facilitv  represents  minimum  adverse  environ- 
mental impact"(Section  75-20-301 ( 2 )( c)  MCA).   This  stipula- 
tion is  ambiauous  and  poses  an  invitation  to  litination  over 
its  meaninq  and  ultimate  resolution.   It  is  the  opinion  of 
the  Facility  Sitinq  Division  that  this  stipulation  provides 
RNR  the  authority  to  reject  an  application  if  it  concludes  that 
the  air  or  water  quality  impacts  on  the  social  and  natural  en- 
vironment are  siqnificant,  and  not  mitiqable. 

Past  attitudes  toward  the  DHES  and  the  RHFS  approach  to 
settinq  and  enforcinq  air  quality  standards,  and  the  leqality 
of  emission  standards,  probably  led  to  the  inclusion  of  this 
lanquaqe  in  the  statute.   Reqardless  of  the  oriqinal  thinkinq, 
there  no  lonqer  appears  to  be  any  need  to  second  quess  the 
DHES  approach  to  settinq  air  quality  standards.   The  ambiqui- 
ties  cited  should  be  resolved  by  qivinq  the  DHES  final  determi- 
nation over  all  air  and  water  quality  impact  issued  and  bv  de- 
leting any  lanquaqe  al lowinq  for  BNR  review  of  that  decision. 
One  must  assume  that  the  state  aqency  desiqnated  to  enforce 
air  and  water  quality  standards  is  doinq  its  job,  and  that 
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the  lenqthy  process  of  setting  the  ambient  air  quality  stan- 
dards and  water  standards  will  he  in  the  best  interests  of 
^'Titana  citizens.   Such  standards  should  not  be  subject  to 
another  agency's  after-the-fact  review. 

Governor  Schwinden's  and  the  legislature's  efforts  to 
reorganize  state  environmental  and  resource  manaqement  respon- 
sibilities may  partially  resolve  this  jurisdictional  issue. 
If  Senate  Bills  258  and  430  pass   and  the  subdivision,  solid 
waste,  and  air  and  water  quality  review  functions  are  moved 
from  DHES  to  DNRC ,  responsibilities  under  MFSA  will  be  in  one 
agency.   This  will  make  it  much  easier  to  administratively  re- 
solve the  air  and  water  quality  review  problems. 

Need  Determination 

One  of  the  two  criteria  for  certification  under  the  MFSA 
is  a  determination  of  "public  need"  for  the  facility.   There  is 
substantial  disagreement  over  the  types  of  facilities  this  applies 
to,  which  agency  should  have  the  review  function,  the  strict  defi- 
nition of  "need"  and  analytical  techniques  for  determining 
that  need. 

Sections  7 5-20-301 ( 2 ) ( a )  and  (g),MCA  state  that  the  RNR  may 
not  grant  a  certificate  unless  it  determines  "the  basis  of  the 
need  for  the  facility,"  and  "that  the  facility  will  serve  the 
public  interest,  convenience,  and  necessity."   Section  75-2-301(4), 
MCA  states  that  "considerations  of  need,  public  need  .  .  .  conven- 
ience and  necessity.  .  .  shall  apply  only  to  utility  facilities." 
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This  implies  that  non-ut il i t ies ,  such  as  the  Dreyer  Brothers 
fertilizer  plant  proposed  in   McCone  County,  mav  not  be  sub- 
ject to  the  test  "need".    However,  the  definitions  of  "facili- 
ty" and  "utility"  in  the  act  are  all  inclusive,  and  state  re- 
spectively any  plant  converting  "500,000  tons  of  coal  per 
year  or  more"  and  any  plant  producinq  or  furnishinq  "hydro- 
carbon products,  or  enerqy  in  any  form  for  ultimate  public 
use  .  .  ."   (Sections  75-20-104(10)  and  (11), MCA).   These  stipu- 
lations are  ambiquous  and  require  clarification.   For  example, 
plants  producinq  fertilizer  from  coal  would  be  considered  utili- 
ties under  this  definition.  Also,  one  could  endlessly  debate 
"enerqy  in  any  form"  includes. 

The  key  question  is  whether  the  MFSA  "need"  provision 
applies  only  to  requlated  utilities,  to  utilities  furnishinq 
power  for  direct  consumption,  to  non-requlated  plants  produ- 
cinq liquid  fuels,  to  plants  producinq  non-fuel  products, 
or  to  some  variation  of  these  four  classes.   This  question 
reduces  to  a  philosophical  arqument  over  th^  proper  role 
and  scope  of  qovernment  in  the  free  enterprise  system.   One 
area  of  aqreement  appears  to  stand  out;   that  the  MFSA  "need" 
provision  should  not  apply  to  the  production  of  commodities 
which  qo  directly  into  the  private  market  system,  such  as 
fertilizer.   In  order  to  clear  up  this  ambiqui ty ,  the  defi- 
nition of  "facility"  and  "utilities"  should  be  clarified,  or 
facilities  providinq  "market"  outputs  be  more  specifically 
identified  as  excluded  in  Section  75-20-10  1(4). 
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The  first  step  of  the  siting  process,  the  determination 
of  "need"  for  the  eneray  facility  may  best  be  carried  out 
by  the  Montana  Public  Service  Commission ( PSC) .   Forecastinq 
enerqy  demand  is  an  essential  part  of  the  ratemakinq  process, 
and  can  most  efficiently  be  carried  out  by  the  aqency  respon- 
sible for  that  function.   Section  (75-20-501(5))  requires 
that  the  applicant  identify  a  potential  facility  in  a  lonq- 
range  plan  at  least  two  years  prior  to  submittal  of  an  appli- 
cation.  Although  this  is  not  a  substitute  for  the  Phase  I 
application,  the  reviews  necessary  to  resolve  the  "need" 
issue  could  beqin  at  this  earlier  point  in  time. 

An  area  of  continued  d isaqreement ,  aqain  based  larqely 
on  philosophies  concerning  government  regulation,  concerns 
whether  synfuel  plants  ouqht  to  meet  the  "need"  criteria. 
The  law  as  written  appears  to  include  this  class  of  plant, 
although  it  certainly  is  not  a  requlated  utility  in  the  tra- 
ditional sense.   In  addition,  the  analytical  anproach  to 
assessinq  "need"  for  svnthetic  qas  or  oil  would  not  be 
clearcut  or  easy  to  define. 

This  debate  normally  centers  on  the  diverqent  notions 
that,  a)  state  government  has  a  role  in  shapinq  our  enerqv 
future,  and  therefore  should  certify  these  plants  on  the 
basis  of  "need",  or  h)  that  enerqy  production  decisions 
should  be  left  solely  to  the  private  marketplace,  and  out- 
side the  scope  of  qovernmental  influence.   This  arqument  is 
overly  simplistic,  since  the  federal  qovernment  already  has 
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established  a  policy  of  encouraqinq  synthetic  fuels  develop- 
ment.  Further,  there  is  currently  a  substantial  deqree  of 
qovernment  intervention  in  the  fuels  industry.   The  more  di- 
rect question  is  whether  state  qovernment  should  have  any 
influence  on  synfuels  development  outside  i  t"  s  environmental 
permittinq  authority.   Althouqh  the  reqional  parameters 
of  the  "need"  determination  for  systhetic  fuels  may  be  par- 
ticularly complex,  we  feel  that  the  state  has  a  valid  role 
in  ensurinq  that  Montana's  needs  are  met  by  synfuel  plants 
located  here.   We  suoport  the  suqqestion  that  the  proposed 
interim  committee  recommended  in  HJR  14  further  study  this 
issue. 

Another  approach  to  ensurinq  a  state  qovernment  role  in 
directinq  the  pace  and  scope  of  synfuels  development  would  be 
to  establish  a  leqislatively  mandated  synfuels  policy  throuqh 
(a)  explicitly  desiqnatinq  the  upper  bounds  to  in-state  syn- 
fuels development,  and  ( b) conductinq  an  "avoidance  area"  plant 
sitinq  studv  defininq  where  synfuel  facilities  could  not  be 
constructed.   Issues  of  "need"  then  would  be  moot,  the  only 
questions  beinq  how  many  plants,  where,  and  the  continued  pro- 
visions that  they  meet  all  applicable  environmental  standards. 

Provisions  of  the  Pacific  Northwest  Electric  Power  Plan- 
ninq  bill  mentioned  earlier  ultimately  may  supercede  indivi- 
dual state  determinations  of  "need"  for  thermal  electric 
qeneratinq  plants  producinq  power  for  use  in  the  Bonneville 
Power  Administration  service  area.   Pill  provisions  require 
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the  Regional  Council  to  adopt  a  plan  settina  forth  electri- 
cal power  needs  and  authorizinq  Bonneville  Administration 
purchase  of  the  new  power  required. 

This  effectively  requires  multi-state  "need"  assess- 
ments and  plant  requirements.   We  feel  federal  initiatives 
may  eventually  preclude  future  Montana  only  involvement  in 
determininq  "public  need"  for  conventional  electric  power 
plants,  except  in  those  cases  where  the  Bonneville  Power 
Administration  has  not  contracted  to  purchase  the  output, 
or  the  plant  output  is  only  to  be  used  instate  or  outside 
the  Bonneville  Power  Administration  service  area. 

The  determination  of  public  need  is  made  by  reviewing 
the  utilities  load  growth,  a  projection  of  how  much  electri- 
city will  be  consumed  in  the  utlities  service  area.   Accurate 
load  forecasts  are  difficult  to  make  because  of  increasinq 
enerqy  prices,  conservation  measures,  and  chanqes  in  techno- 
logy.  The  problem  is  further  complicated  by  three  issues: 
1)  the  definition  of  need,  2)  the  quantification  of  need 
in  a  particular  area,  and  3)  the  best  way,  (most  economical 
technoloqy),  to  fulfill  the  need,  once  it  is  established. 

As  discussed  earlier,  need  depends  upon  market  forces; 
anythinq  produced  and  purchased  is  needed,  regardless  of 
its  environmental  costs  or  social  value.   The  market  does 
not  distinguish  between  products  that  you  need  or  don't 
need.  That  decision  is  made  by  the  consumer.   For  similar 
reasons,  the  need  for  additional  electrical  power  cannot 
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be  defined  on  moral  qrounds.   Need,  if  it  is  to  be  measured 
in  any  respect,  must  be  defined  on  how  much  power  will  be 
used,  as  opposed  to  how  much  power  is  needed  in  a  theoreti- 
cal sense.   For  example,  a  common  misconception  is  that  if 
everyone  in  Montana  would  insulate  properly,  turn  down  the 
thermostat,  and  employ  the  most  efficient  conservation  tech- 
noloqies  available,  there  would  be  no  need  for  more  power. 
Althouqh  this  is  unlikely,  conservation  and  risinq  enerqy 
prices  will  continue  to  lessen  the  qrowth  rate  of  enerqy 
consumption,  an  event  that  has  seldom  been  included  in 
electrical  load  forecasts. 

Since  utilities  operate  in  unique  service  areas,  they 
must  make  their  forecasts  for  their  own  respective  markets. 
However,  utilities  often  sell  power  to  other  utilities. 
Sometimes,  these  other  utilities  are  out  of  state.   There- 
fore, it  becomes  necessary  to  determine  need  over  a  much 
larqer  area,  i.e.,  the  whole  req ion ,  not  just  a  state  or  in- 
state service  area.   This  requires  careful  planninq  between 
utilities  and  qreatly  complicates  the  forecast  problem. 

Once  a  determination  has  been  made  concerninq  how  much 
additional  power  will  be  consumed,  it  becomes  necessary  to 
decide  how  the  power  will  be  produced,  i.  e.,  which  technoloqy 
will  be  needed.   This  determination  should  he  made  on  the 
basis  of  output  efficiency  -  -  cost  per  unit  of  power 
produced.   Since  the  utility  is  requlated  bv  the  public 
sector,  cost  of  production  is  of  primary  concern. 
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Our  recommendations  concerning  the  "need"  criteria  can 
he  summarized  as  follows: 

1)  Since  public  "need"  is  ambigious,  we  feel  that  a 
more  appropriate  term  is  "use".   Need  must  be  defined  on  the 
basis  of  how  much  power  will  be  used. 

2)  "Use  criteria  should  apply  only  to  utilities  pro- 
ducing electric  power  or  synthetic  gas,  where  the  gas  is 
intended  for  direct  public  consumption  in  Montana.   There 
should  be  two  classes  of  need:   in-state  and  out-of-state, 
where  the  applicant's  percent  of  ownership  of  plant  power 
is  compared  with  "use"  projections  for  that  specific  area. 

3)  The  state's  review  of  utility  load  growth  projec- 
tions should  be  done  during  Phase  I.   This  review  function 
is  consistent  with  the  recommendations  of  the  Legislature's 
Interim  Study  Committee  on  Enerqy  Forecasts. 

4)  Synfuel  plants  producing  synthetic  gas  for  consump- 
tion outside  Montana, or  any  other  synthetic  fuel,  should  be 
exempted  from  the  "use"  criteria  provisions.   At  the  same 
time,  the  state  should  investigate  conducting  a  systematic 
"avoidance  area"  siting  study.   The  state  should  ensure  that 
Montana's  fuel  needs  are  supplied  by  synfuel  plants  which 
locate  in  Montana. 

5)  Facilities  producing  "free  market"  outputs  should  be 
explicitly  excluded  from  having  to  meet  the  "use"  criteria.   A 
problem  will  arise  when  a  facility  may  produce  both  synthetic 
gas  for  direct  in-state  public  consumption  and  a  private  market 
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output.   This  should  be  resolved  by  the  interim  study  committee 
mentioned  above. 
Siting  Study 

The  alternative  siting  study  process  mandated  by  the  MFSA 
is  conducted  in  a  piecemeal  manner,  i.  e.,  plant  by  plant,  and 
commonly  is  reactive  rather  than  prospective.   Recent  analyses 
of  the  siting  process  conclude  that  it  is  necessary  and  feas- 
ible for  state  to  undertake  a  site  screeninq  process  in  advance 
of  facility  appl ications ( 1 ' 2 ) .   If  effectively  done,  a  formal 
of  the  siting  process  conclude  that  it  is  necessary  and  fea- 
sible for  state  to  undertake  a  site  screeninq  process  in  ad- 
vance of  facility  appl ications ( 1 » 2 ) ,   if  effectively  done, 
a  formal  siting  process  may  serve  to  further  streamline  the 
review  process,  and  strengthen  the  state's  ability  to  influ- 
ence future  energy  conversion  developments.   Once  completed, 
it  would  act  to  increase  the  predictability  of  the  review 
process,  reduce  the  uncertainty  and  risk  facing  the  appli- 
cant, reduce  the  time  necessary  for  review,  reduce  adminis- 
trative costs,  and  perhaps  even  ultimately  eliminate  the 
alternative  site  criteria  of  the  MFSA  decision  makinq  pro- 
cess.  In  order  to  accomplish  this  end,  it  is  necessary  to 
address  the  problem  before  it  occurs.   This  requires  under- 
standing and  cooperation  between  interest  groups,  the  public 
and  government  aqencies.   We  urqe  the  interim  study  committee 
to  address  this  issue  in  detail. 

There  are  two  general  approaches  to  site  screeninq.   The 
"avoidance  area"  approach  identifies  areas  of  the  state  where 
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facilities  cannot  be  built;  the  "preferred  site"  approach  spe- 
cifies sites  where  they  can  be  built.   Variations  exist  such 
as  sites  preferred  for  development,  suitable  for  development, 
suitable  for  development  under  exception  only,  and  unsuitable 
for  development. 

Montana  has  already  acknowledqed  the  value  of  site  screen- 
ing throuqh  an  amendment  to  the  Strip  and  Underaround  Mine  Rec- 
lamation Act  passed  by  the  1979  legislature.   This  amendment 
allows  persons  to  petition  the  state  to  have  an  area  desin- 
nated  as  unsuitable  for  coal  mining.   Tn  our  judgment,  this 
"avoidance  area"  approach  is  the  preferred  way  to  proceed 
because  it  allows  the  future  applicant  to  exercise  a  consid- 
erable degree  of  discretion  in  choosinq  its  specific  site, 
or  sites.   Additionally,  this  approach  is  desired  because 
it  would  be  less  costly  and  would  require  a  shorter  period 
of  time  to  complete. 

A  vitally  important  first  step  in  the  process  is  the 
designation  of  appropriate  criteria  on  which  the  "avoidance 
area"  decisions  are  to  be  based.   Conceptually,  these  cri- 
teria may  include  environmental,  economic,  and  socio-cultu- 
ral  factors.   Because  facility  economic  and  engineering 
considerations  can  change  over  time,  it  may  be  prudent  to 
initially  consider  only  environmental,  soc io-cul tural ,  and 
public  economics  criteria  when  choosing  avoidance  areas. 
The  criteria  could  be  expanded  at  a  later  date  to  consider 
other  factors. 
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A  second  critical  need  is  to  ensure  credibility  in  the 
process.   The  committee  responsible  for  choosinq  and  weiqht- 
inq  criteria,  and  for  qenerally  overseeinq  the  work,  must 
comprise  well  qualified  individuals  of  bipartisan  makeup, 
who  are  representative  of  the  public  and  private  sectors. 
In  this  manner,  public  perspectives  toward  social,  economi--, 
and  natural  resource  impacts  can  be  inteqrated  thorouqhlv 
into  the  decision  process.   It  may  also  be  advisable  to 
have  much  of  the  work  done  by  independent  contractor? 
jointly  chosen  by  the  state  and  requlated  utilities. 
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MONTANA  ENVIRONMENTAL  POLICY  ACT  AND  EIS  PROCESS 
The  Montana  Environmental  Policy  Act  (MEPA)  was  enacted 
into  law  by  the  1971  leqislature.   Accordinq  to  its  chief 
sponsor,  it  was  explicitly  modeled  after  the  1969  National 
Environmental  Policy  Act  (NEPA).   The  basic  statements  of 
policy  and  purpose  are  unchanged  from  the  national  act,  with 
the  exception  of  two  minor  variations  in  wordinq.   According 
to  its  sponsor,  MEPA  directs  the  state  to  ensure  that  its 
citizens  are  quaranteed  a  healthy  environment.   Testimony  pre- 
sented durinq  the  hearinqs  on  MEPA  indicates  that  MEPA  oriqi- 
nally  was  interpreted  as  not  strictlv  environmental  in  nature, 
but  rather  desiqned  to  make  environmental  criteria  coeaual 
with  existinq  criteria  affectinq  state  government's  decision- 
processes  . 

MEPA  established  a  state  policy  for  the  environment  and 
directed  state  aqencies  to  incorporate  environmental  values 
into  their  decision  makinq  processes.   Section  75-1-103(1), 
MCA  states  that  "it  is  the  continuinq  policv  of  the  State  of 
Montana   ...  to  create  and  maintain  conditions  under  which 
man  and  nature  can  coexist  in  productive  harmony  and  fulfill 
the  social,  economic,  and  other  requirements  of  present  and 
future  qenerations  .  .  .".   The  law  also  states  that  its  poli- 
cies and  qoals  are  supplementary  to  all  other  policies  and 
qoals  of  the  state. 
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MEPA  provides  for  an  environmental  impact  statement  pro- 
cess that  must  precede  "proposals  for  projects,  programs,  legi- 
slation, and  other  major  actions  of  state  government  signifi- 
cantly affecting  the  quality  of  the  human  environment"   (Section 
75-1-201  (2)(c),  MCA).   The  general  purpose  of  this  process  is 
to"insure  that  presentlv  unquantified  environmental  amenities 
and  values  may  be  given  appropriate  consideration  in  decision- 
making along  with  economic  and  technical  considerations"  (Section 
75-1-201  (2)  (b) ,  MCA) . 

Federal  courts  have  interpreted  the  national  law  as  re- 
quiring that  the  impact  statement  process  bo  used  as  a  decision- 
making tool.   As  such,  the  process  provides  relevant  environ- 
mental, socio-economic,  and  technical  information  concerning 
the  proposed  action  prior  to  the  point  at  which  the  decision 
is  made.   In  addition,  the  courts  have  interpreted  NEPA  as  re- 
quiring that  all  criteria  be  considered  in  making  the  decision 
and  that  the  agencies  must  givo  good  faith  consideration  to  en- 
vironmental values. 

In  Montana,  MFPA  has  been  construed  more  narrowly.   Dia- 
gram 2  illustrates  the  MFPA  authorized  environmental  review 
process.   This  process  is  described  in  a  recent  publication  of 
the  Montana  Environmental  Quality  Council  entitled  Environmen- 
tal Impact  Statements,  and  a  publication  of  the  Environmental 
In  format  in  Center,  Citizens  Guide  to  NEPA,  MEPA,  and  the  Envi- 
ronmental Impact  Statement  Process . 

The  formal  MEPA  review  process  comprises  three  steps.  First 
an  agencv  completes  a  Preliminary  Environmental  Review  (PER)  on 
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a  proposed  action.   If  the  PER  indicates  that  the  proposed 
action  will  result  in  a  "siqnificant  impact  on  the  qualitv 
of  the  human  env ironment ,"( 26-2-603  (5)AKM)  the  agency  then 
must  prepare  a  Draft  EIS.   This  document  must  discuss  a  wide 
ranqe  of  environmental  and  socio-economic  criteria,  as  speci- 
fied hv  the  statute  and  Administrative  Rules  of  Montana.   De- 
pendinq  on  the  comments  received  on  the  Draft  EIS,  the  aqency 
then  decides  whether  a  Final  FIS  is  necessarv.   Specific  pro- 
visions exist  for  the  lenqth  and  format  of  the  EIS,  for  inter- 
aqency  cooperation,  for  resolution  of  statutory  conflicts,  and 
for  public  hearings. 

The  impact  statement  process  is  designed  to  achieve  the 
followinq  policy  qoals: 

(1)  Encouraqe  public  participation  in  the  decision-maki nq 
process; 

(2)  Disclose  environmental,  economic,  and  social  impacts 
of  the  proposed  action; 

(3)  Suqqest  measures  to  mitiqate  adverse  impacts; 

(4)  Provide  the  type  of  information  upon  which  MEPA 

(5)  Provide  a  reference  document  for  future  actions  and 
issued  related  to  the  area  under  study. 

The  Legal  Scope  of  MEPA 

The  most  important  debate  over  MEPA  concerns  whether  the 
act  is  substantive,  or  simplv  procedural.  In  other  words,  when 
other  state   laws  containing  specific  criteria  for  grantinq  or 
denying  permits  conflict  with  MEPA,  dors  MEPA  enlarge  the  basis 
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for  making  decisions  on  permit  applications,  or  does  it 

simplv  require  that  certain  review  and  disclosure  procedures 

be  followed?   Can  aqencies  make  decisions  on  the  findinqs 

of  environmental  impact  statements  in  areas  outside  the 

specific  criteria  in  the  particular  permit  qrantinq  statute? 

State  qovernment  and  industrv  feel  that  MEPA  is  only  procedural 

and  should  not  enlarqe  the  dec ision-makinq  authority  of  the 

specific  permit  orantinq  statute. 

Since  NEPA's  passaqe  in  1969,  many  cases  have  been  brouqht 

before  federal  courts  in  attempts  to  clarifv  the  substantive 

authority  of  NEPA.   The  position  of  the  federal  courts,  and 

the  dictates  of  relevant  case  law,  are  summarized  below. 

All  relevant  indications  of  conqress ional  intent,  as 
expressed  in  the  statutorv  lanquaqe  and  leqislative  history 
of  NEPA,  as  well  as  case  law  interpretinq  that  purpose, 
emphaticallv  support  the  conclusion  that  Conqress  intended 
to  require  that  aqencies  fullv  consider  in  their  decision- 
makinq  those  environmental  factors  not  explicitly  provided 
for  in  the  substantive  mandates  of  the  statutes  under 
which  aqencies  are  actinq.(^) 

To  date,  the  Montana  Supreme  Court  has  construed  MEPA  more 

narrowly.   In  the  only  relevant  case,  Montana  Wilderness 

Society  v  Board  of  Health  and  Environmental  Sciences,  the 

dispute  involved  the  effect  of  MEPA  on  a  subdivision  permit 

application  decision  of  the  DHFS.   The  maiority  ruled  that 

leqislative  intent  in  the  Sanitation  In  Subdivisions  Act 

was  to  place  control  of  the  decision  process  with  local 

qovernments.   This  precluded  any  state  attempt  to  exercise 

authority  over  subdivisions  outside  the  substantive  areas  in 

the  Sanitation  In  Subdivisions  Act.   Two  dissenters  based 
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their  interpretation  on  federal  case  law,  and  reasoned  that 
there  was  no  irreconcilable  conflict  amonq  the  acts.   They 
stated  that  MEPA  imposed  a  supplementary  responsibility  to 
consider  those  environmental  factors  not  explicitly  enume- 
rated in  existing  permit  granting  statutes  in  the  decision- 
making process.   It  should  be  mentioned  that  federal  case 
law,  and  a  a  subsequent  Montana  Supreme  Court  decision  in 
Kadillak  v  Anaconda  Company,  have  concluded  that,  where  a 
clear  and  unavoidable  conflict  exists  between  MEPA  and  other 
statutes,  MEPA  must  give  way. (3) 

The  Governor  created  the  Commission  on  Environmental 
Quality  in  1975  to  formally  implement  MEPA.   This  body  is 
responsible  for  promulgating  uniform  rules  for  aqency  adop- 
tion.  The  Montana  Department  of  State  Lands  (DSL),  DNRC 
and  DHES  adopted  their  most  recent  rules  on  July  1,  1980. 
These  rules  state  that  where  other  statutory  provisions  pre- 
vent the  department  from  fully  complying  with  MEPA,  notifi- 
cation shall  be  given  and  a  proposed  course  of  action  suqqest- 
ed  to  "enable  the  department  to  comply  to  the  fullest  extent 
possible"  with  MEPA(Section  25.2.617,  ARM). 

Each  of  the  latest  two  legislative  sessions  have  attempt- 
ed to  resolve  the  substantive  or  procedural  issue.   Various 
bills  have  been  introduced  to  amend  MEPA  by  making  its  relation- 
ship to  agency  decisions  explicit  in  the  context  of  other  permit 
granting  statutes.   These  died  in  conference  committee.   A  cur- 
rent court  case,  Montana  Wilderness  Society  v  Montana  Department 
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of  State  Lands,  brought  over  the  department's  decision  reqardinq 
the  proposed  ASARCO  Mine  near  Troy,  may  brinq  the  issue  to  a  head. 
The  crux  of  the  plaintiffs'  allegations  is  that  DSL  refused  to 
"incorporate  and  inteqrate  natural  and  social  science  information 
into  its  decision  makinq  to  provide  for  minimization  or  mitiqation 
of  environmental  deqradat ion . "  (5)   The  state  continues  to  inter- 
pret MEPA's  impact  on  decision  makinq  narrowly  and  assorts  that: 

The  Department  is  mandated  to  issue  the  permit  unless 
it  is  demonstrated  that  reclamation  cannot  be  accompl- 
ished or  that  air  and  water  quality  standards  will  bo 
violated.   These  are  the  only  qrounds  the  Department 
may  use  in  denyinq  a  permit. 

Although  MEPA  requires  that  the  impact  on  wildlife 
and  the  overall  social  and  economic  impact  on  the 
community  be  brought  to  the  attention  of  the  decision 
maker  and  the  public,  it  does  not  authorize  denial  of 
the  application  on  these  grounds.  (  ^  ) 

The  Supreme  Court  may  finally  resolve  this  issue  when  it 

renders  a  decision  on  this  case.   Future  legislatures  may 

again  attempt  to  define  the  legal  scope  of  the  act. 

The  EIS  Process 

The  benefits  of  the  EIS  process  mandated  by  the  act  in- 
clude the  formal  review  process  and  the  provisions  for  pub- 
lic hearings,  for  public  disclosure  requirements,  and  for  iden- 
tification of  adverse  impacts.   The  review  process  requires  that 
a  wide  range  of  social  and  economic  as  well  as  environmental 
issues  be  evaluated.   Only  one  other  permit  granting  statute, 
the  MFSA,  refers  to  non-environmental  decision  criteria. 
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Several  major  permit  granting  statutes,  such  as  the  water 
quality  and  reclamation  laws,  contain  no  provision  for  an 
impact  statement  process. 

There  have  been  cases  where  the  EIS  process  has  served 
to  identify  problems  that  were  resolved  by  negotiation,  re- 
sulting in  better  and  more  environmentally  compatible  deci- 
cisions.   Although  the  application  of  MEPA  to  aqency-in i t i- 
ated  actions  has  been  less  rigorous  than  to  applicant  pro- 
jects, MEPA  and  the  EIS  process  has  exposed  the  state's 
recent  adoption  of  the  ambient  air  standards  to  public 
scrutiny. 

There  have  been  many  valuable  procedural  and  defini- 
tional clarifications  of  the  EIS  process.   A  review  of  the 
most  recent  rules  adopted  in  July,  1980,  and  of  several  other 
major  environmental  statutes,  indicates  that  the  followinq  rec- 
ommendations may  streamline  the  process  further.   Consistency 
among  the  different  statutes  and  rules  also  can  be  improved. 

1)   The  process  of  reviewinq  an  application  often  is 
extended  when  an  initial  application  is  found  to  be  incom- 
plete, and  is  returned  to  the  applicant  for  revisions,  addi- 
tions, etc.   Such  delays  larqely  are  due  to  failure  on  the 
part  of  the  applicant  to  submit  a  complete  application  and  to 
lack  of  clarity  in  state  requirements.   Our  findinqs  indicate 
that  these  delays  could  be  minimized  if  industry  would  initiate 
early  pre-appl icat ion  meetinqs  with  the  state  to  determine  the 
requirements  necessary  for  the  application. 
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In  the  absence  of  this  type  of  cooperation  on  the  part  of 
industry,  the  state  could  require  that  the  applicant  submit 
a  pre-appl ication  form  prior  to  an  application.   This  sub- 
mittal could  initiate  a  cooperative  state/applicant  process, 
the  sole  objective  of  which  would  be  to  insure  that  an  appli- 
cation is  complete. 

2)  Potential  disaqreements  and  litiqation  over  the  con- 
tents and  adequacy  of  an  EIS  may  be  reduced  throuqh  the  use 
of  a  pre-EIS  scoping  process.   This  process  would  take  place 
after  it  has  been  determined  that  an  EIS  will  be  written, 
but  before  the  research  and  data  gathering  begins.   The  app- 
licant and  state  would  hold  a  joint  public  hearing  in  the 
affected  area  to  describe  the  proposed  action  and  to  receive 
input  regarding  issues  which  the  public  deems  important.   A 
determination  then  could  be  made  concerning  primary  and  sec- 
ondary study  issues,  with  the  understanding  that  the  EIS  pro- 
cess itself  might  identify  previously  unknown  issues.   This 
process  also  could  contribute  to  more  precise  study  cost  esti- 
mates. 

3)  MEPA  (and  the  MFSA)  requires  the  preparation  of 
environmental  impact  statements.   The  following  table  identi- 
fies major  state  permit  granting  actions,  statutory  references 
to  decision  time  frames,  and  their  relationship  to  MEPA. 
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18  months 

N/A 

42  months 

N/A 

8  months 

Yes 

None 

No 

None 

Yes 

14  months 

No 

8  months 

No 

TABLE  I 

Major  Permit  Granting  Statutes 

Statutory  Reference    Statutory  Reference 
_ to  Decision  Time      to  MEPA/E IS  Process 

Major  Facility  Sitinq  Act 
Air  Quality 

Final  Decision 

Air  Quality  Permit 

Water  Quality  Permit 

Water  Use  Permit 

Metal  Mine  Reclamation 

Strip  Mine  Reclamation 

Generally,  the  statutory  reference  to  time  frames  indi- 
cates that  the  department  "shall  notify"  the  applicant  within 
a  specified  number  of  days.   The  Metal  Mine  Reclamation  Act 
states  that  "the  department  and  the  applicant  shall  negotiate" 
the  time  frame  for  a  final  decision  within  the  maximum  time 
allowed.   It  has  been  suggested  that  the  latter  approach  allows 
the  department  the  flexibility  to  adjust  the  statutory  maximum 
time  limits  under  different  situations,  while  the  former  approach 
simply  results  in  the  maximum  time  being  taken.   If  this  is  the 
case,  it  would  be  desirable  either  to  change  the  statutory  time 
references  so  that  this  flexibility  is  allowed,  or  to  change  the 
MEPA  rules  to  achieve  the  same  goal.   All  permit  granting  statutes 
should  include  time  frame  references  and  explicit  provisions 
for  writing  impact  statements  required  under  MEPA. 
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4)  Section  26. 2. 605, ARM  of  the  uniform  rules  implement- 
ing MEPA  state  that  the  "draft  environmental  impact  statement 
shall  include  .  .  .  the  proposed  aqency  decision  on  the  pro- 
posed action,  where  appropriate" ( emphasis  ours).   The  impact 
statement  process  largely  benefits  the  goals  of  public  discus- 
sion and  disclosure,  and  as  such  should  properly  contain  a 
"tentative"  or  "proposed"  decision  at  the  draft  stage  so  that 
industry  and  the  affected  public  can  react  to  a  specified 
course  of  action.   The  departments  usually  are  in  position 

to  prepare  a  decision  after  the  draft  EIS  is  completed,  since 
at  this  point  probably  95  percent  of  the  analysis  has  been 
completed.   Further,  the  combination  of  a  "tentative"  decision 
in  the  draft  and  the  subsequent  comments  on  that  proposed 
decision  may  act  to  reduce  the  eventual  possibility  of  liti- 
gation.  Whether  this  is  possible  is  a  legal  matter,  and  out- 
side the  scope  of  this  study.   However,  this  should  be  reviewed 
by  the  interim  study  committee  mentioned  above. 

5)  Draft  and  Final  EIS's  should  obtain  all  proposed  mea- 
sures designed  to  mitigate  adverse  impacts. 

6)  Two  state  departments,  DSL  and  DNRC ,  have  in-house 
capabil itites  for  preparing  environmental  impact  statements. 
DHES  has  a  limited  staff  capacity  to  write  environmental  im- 
pact statements.  It  would  be  more  efficient,  and  result  in  a 
more  consistent  and  professional  product,  to  consolidate  EIS 
writing  responsibilities  in  one  agency  of  state  government. 
Substantial  expertise  is  gained  from  doing  the  necessary  research 

35 


and  from  preparing  impact  statements.   Having  one  group  per- 
form this  function  will  allow  that  group  to  become  as  know- 
ledgeable and  professional  as  possible.   If  this  function  is 
consolidated,  the  team  should  have  a  permanent  staff  with  thp 
appropriate  expertise  and  the  funding  necessary  to  hire  and 
retain  top  quality  professionals. 

7)   When  a  state  agency  is  precluded  from  writing  an  ETS 
because  of  time  contraints  or  committed  personnel,  an  outside 
contractor,  or  several  contractors,  may  be  retained  to  per- 
form the  function.   This  approach  can  result  in  disagreements 
between  the  state  and  applicant  over  the  quality  of  the  work 
and,  perhaps  over  impacts  and  proposed  mitigative  measures.   An 
alternative  approach  to  this  problem  is  the  use  of  an  outside 
contractor  under  a  "third  party"  agreement,  where  the  contrac- 
tor is  selected  jointly  by  the  applicant  and  lead  agency.   The 
applicant  mav  recommend  a  list  of  consultants  to  the  agency, 
who  then  prepares  and  circulates  the  Request  for  Proposal , 
and  selects  a  contractor  on  the  basis  of  proposals.   Since  this 
approach  may  result  in  potential  contractors  being  unduly  "be- 
holden" to  the  applicant,  the  aqency  may  circulate  the  Request 
for  Proposal  to  as  many  potential  bidders  as  it  may  wish,  even 
thouqh  the  applicant  may  "recommend"  only  a  few.   Another  option 
would  be  to  have  the  agency  and  the  applicant  -jointly  choose  thp 
contractor,  after  the  agency  reduces  the  potential  contractors 
to  two  or  three,  after  bid  opening. 
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ADDITIONAL  CONSIDERATIONS 

1)  The  relationship  between  state  qovernment  and  the 
private  sector  often  has  been  characterized  as  adversarial. 
Although  the  State  performs  legitimate  functions  requirinq 
permit  applicants  to  spend  time  and  money,  and  perhaps  modi- 
fy project  designs,  these  duties  can,  and  should,  be  carried 
out  in  a  spirit  of  cooperation.   It  is  essential  to  recognize 
that  the  private  sector  initiates  real  investment  and  growth, 
and  that,  to  the  extent  that  these  initiatives  are  compatible 
with  public  policy,  the  state's  functions  should  act  to  com- 
plement them,  not  to  frustrate  them.    The  state  by  no  means 
should  abdicate  its  legitimate  functions  but  should  ensure 
that  its  regulatory  personnel  objectively  and  expeditiously 
administer  state  laws  and  regulations. 

2)  Industry  desires  consistency  and  predictability  in 
environmental  regulation.   Evaluation  of  financial  returns 
on  large  capital  investments  requires  that  the  risk  of  non- 
expected  additional  capital  expenditures  be  minimized.   When 
regulations  change  often,  resulting  in  large,  new  pollution 
control  expenditures,  the  perceived  risks  associated  with  new 
facilities  increase  substantially.   In  order  to  make  regula- 
lation  more  predictable,  a  "grandfather  clause"  concept  should 
be  investigated  for  existing  facilities.   This  would  mean  that 
once  a  regulation  requirinq  new  investment  were  adopted  and 
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a  compliance  schedule  determined,  as  long  as  the  facility 
was  making  a  good  faith  effort  toward  compliance  it  would 
not  be  subject  to  any  new,  stricter  related  regulations 
for  a  specified  period  of  time,  say  five,  ten,  or  fifteen 
years.   A  modified  version  of  this  would  exempt  the  existing 
facility  from  any  new  related  regulations  that  were  based 
upon  "public  welfare"  criteria,  but  not  from  those  based 
upon  "public  health"  criteria. 

3)   Governor  Schwinden  and  the  legislature  have  recently 
proposed  a  major  reorganization  of  state  environmental  and  re- 
source management  responsibilities.   This  topic  has  been  dis- 
cussed ever  since  state  permitting  responsibilities  began  to 
grow  a  decade  ago.   Typically,  each  permit  regulates  only  one 
aspect  of  a  development,  and  each  permit  may  involve  a  unique 
review  process  and  time  schedule.    Consequently,  the  act  of 
reaching  a  decision  concerning  a  project  can  be  unduly  compli- 
cated for  the  state  and  the  applicant. 

Environmental  protection  and  regulation  responsibilities 
now  are  centered  principally  in  four  departments:   the  DSL, 
the  DHES;  the  DNRC;  and  the  Department  of  Fish,  Wildlife 
and  Parks.   We  support  the  administration's  and  legislature's 
recommendations  to  move  the  land  reclamation  responsibilities 
of  DSL  to  DNRC,  and  the  Forestry  Division  of  DNRC  to  DSL,  and 
the  solid  waste,  subdivision  and  air  and  water  quality  func- 
tions of  DHES  to  DNRC.   These  have  the  effect  of  moving  envi- 
ronmental protection  programs  with  permitting  responsibilities 
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to  the  aqency  that  administers  another  major  permitting  pro- 
gram, the  MSFA,  and  moving  a  resource  management  program 
(Forestry)  to  the  agency  that  administers  all  state  lands. 
This  appears  to  be  a  step  in  the  right  direction  -  -   func- 
tonal  consolidation  of  resource  management  and  conservation 
programs,  and  environmental  regulation  and  permitting  pro- 
grams.  An  extension  of  this  effort  would  be  to  move  other 
resource  management  programs  such  as  water  resources  and 
conservation  districts  into  DSL,  or  a  seperate  Department 
of  Resource  Management.   Most  of  the  Department  of  Fish, 
Wildlife  and  Parks  also  could  become  part  of  the  resource 
management  agency. 

4)   The  establishment  of  a  Permit  Coordinator  in  the 
Governor's  Office  is  another  alternative  to  major  agency 
reorganizations.   This  individual  would  be  the  initial  con- 
tact for  all  applicants  for  permits.   He  would  be  respon- 
sible for  informing  the  applicant  of  all  necessary  permits, 
of  where  to  obtain  them,  and  of  administrative  processes. 
This  person  also  would  be  responsible  for  coordinating 
agency  efforts,  for  resolving  jurisdictional  disputes,  and 
for  ensuring  that  dupl il ication  is  reduced  by  consolidating 
public  meetings,  hearings,  and  the  preparation  of  environmen- 
tal impact  statements.   This  alternative  could  prove  to  be 
a  very  cost-effective  approach  to  eliminating  confusion  on 
the  part  of  the  applicant,  and  overlap  and  duplication  on 
the  part  of  the  state. 
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5)   Citizen  participation  is  important  to  participatory 
democracy.   However,  durinn  the  course  of  the  present  inve.sti- 
qation,  a  consensus  emerqed  that  the  citizen  board  approach  to 
environmental  permittinq  decisions  should  he   improved.   Dis- 
satisfaction with  the  way  the  decision  process  has  worked  has 
centered  on  the  board  members'  lack  of  technical  expertise  in 
the  areas  in  which  they  must  make  decisions.   The  board  hear- 
inqs  require  a  qreat  deal  of  time  and  expense,  and  no  elected 
officials  are  directly  accountable  for  the  final  decisions. 

One  suqqestion  by  Mr.  Dave  Gleason  of  Dreyer  Brothers, 
Inc.,  is  that  the  boards  should  be  appellate  review  entitips, 
like  the  BHES,  not  decision-mak inq  entities,  like  BNRC.   He 
suqqests  that  this  role  more  clearly  fits  the  oriqinal  intent 
reqardinq  citizen  boards,  that  they  perform  a  review  function 
and  therefore  need  not  become  technical  experts. 

Another  option  to  increase  the  efficiency  of  the  citizen 
board  role  would  be  to  consolidate  the  BHES  and  BNRC  into  a 
Board  of  Environmental  Review.    This  should  be  a  small  board, 
with  no  more  than  five  members,  all  of  whom  must  meet  certain 
minimum  qualifications  in  terms  of  professional  expertise  and 
backqround.   Establishment  of  board  positions  as  full  time 
iobs,  and  the  provision  of  additional  fundinq  to  hire  needed, 
expertise,  could  increase  the  Board's  ability  to  make  intelli- 
qent  and  informed  decisions. 

A  final  approach  suqqested  by  individuals  both  in  and  out 
of  state  qovernment  is  simply  to  do  away  with  the  two  boards. 
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Either  the  department  Director  can  be  qiven  the  authority 
to  make  all  final  permit  grantinq  decisions,  or  a  board 
comprised  of  several  aqency  Directors  can  make  the  final 
decision.   Currently,  the  Director  of  DSL  makes  final  de- 
cisions concerning  permit  applications  to  that  department. 
This  process  appears  to  work  fairly  well,  and  does  not  re- 
quire any  board  hearings  or  review.   Individuals  who  nay 
object  to  vesting  this  amount  of  decisionmak inq  authority 
in  one  person  miqht  feel  more  comfortable  with  a  small  group 
of  relevant  aqency  Directors  makinq  the  final  decision.   An 
additional  benefit  of  this  approach  would  be  an  increase  in 
the  public  accountability  of  the  decision  makers. 

The  key  advantaqes  of  this  system  are  that  it  acknov- 
ledqes  the  basic  fact  that  these  decisions  are  political  de- 
cisions, and  makes  the  Governor  directly  accountable,  through 
his  appointees,  for  the  final  decision.   The  resulting  pro- 
gram is  apt  to  be  streamlined  significantly  because  it  does 
not  include  provisions  for  lengthy  board  review,  and  because 
the  decision  making  will  rest  with  individuals  who  are  more 
knowledgeable  about  the  complex  issues  raised  by  many  permit 
applications.   In  our  judgment,  these  advantages  outweigh 
the  questionable  merits  of  the  citizen  boards  in  the  terms 
of  democratizing  the  decision-making  process. 
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